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75 Maiden Lane, Sixth Floor
New York, New York  10038

Chad A. Marlow, Esq.

President

(212) 584-6151

cmarlow@publicadvocacygroup.com
BY FACSIMILE
February 6, 2009
Mr. Rich McCurnin
Assistant Commissioner

New York State Division of Housing & Community Renewal

25 Beaver Street
New York, New York  10004

RE:  Westview Budget Rent Determination Process.

Dear Rich:
I am writing you to raise a concern with respect to the ongoing budget rent determination (BRD) for Westview and to propose a simple but critically necessary solution to that problem.
As you are certainly aware, over a year has passed since Westview’s owners applied for an increase in the building’s rents.  During that time, the American and local New York economies have undergone a serious downturn that, with ever-increasing frequency, is being described as “The Great Recession.”  While this recession has had an obvious and dramatic effect on the ability of Westview’s tenants to afford even their current rents, I write to focus on a slightly different problem.

Specifically, I am concerned that many of the financial figures presented by both Westview’s owners and tenants during the BRD process are now outdated and inaccurate.  In fact, due to the significant downward slide of the economy over the past several months, the projections currently before DHCR are incapable of providing a solid foundation upon which to properly analyze the owners’ application.  To name just a few economic factors that undergone sizable changes: energy costs have dropped dramatically; interest rates have sunk to historic lows; the cost of labor and materials have been sharply reduced; and the overall level of rents and wages in New York City – which impacts upon the legal definition of affordability – have also declined dramatically.  Let me provide an illustration of the effect of one of these changes, energy prices, on Westview’s BRD projections.  During the first half of 2008, when the figures for Westview’s BRD were derived by both parties, energy costs were at an all-time high.  Correspondingly, energy cost projections for Westview for the following two years were equally high.  However, in the early-fall of 2008, energy prices began to plummet and now have reached 2004 levels.  As a result, Westview’s projected energy costs have dropped from $1,733,330 annually to $1,132,952 – a difference of over $600,000 per year.  This change, unto itself, significantly alters Westview’s economic needs and, consequently, cannot be ignored by DHCR in analyzing the owners’ application.

The responsibility to account for these changes, however, is not DHCR’s alone.  In fact, it is the responsibility of the parties to a BRD – the tenants and the owners alike – to provide DHCR with accurate projections upon which to based its determination.  At this point, due to the passage of time and substantial changes in the economy, neither of us are meeting that responsibility.  As a result, any determination made by DHCR based upon the inadequate and outdated information has before it will be imprecise and not well-tailored to the actual requirements of the building.
While the law governing the BRD process does not specifically address what should be done under our precise circumstances – where the economy essentially collapses during the year-long pendency of a BRD – it provides an answer by way of analogy.  9 NYCRR §1728-1.1(c) specifically requires DHCR to reexamine prior rent determinations when, due to changes in economic circumstances, its earlier decision is based on projections that are no longer precise.  Specifically, the law addresses what happens when, after DHCR concludes a BRD and establishes rents for the following two years, changed financial conditions make the second year rents either excessive or inadequate.  The operative section of the law states:

Commencing 165 days prior to the end of the first year of each two-year budget cycle, the division shall review the company’s projected income and expenses for the second year of the budget cycle.  Such review shall take into account actual experience and budget modifications during the current year to date, the reasonableness of cost estimates in the light of more recent cost trends, and any other relevant factors. . . .  Where necessary, the division shall modify the second year budget.
9 NYCRR §1728-1.1(c)(1)-(2).

Not all changes in economic conditions warrant DHCR action.  Rather, after examining the new figures and projections, DHCR is only required to make alterations if the changes are “significant,” which the law explains as follows:
Based on such [new] projections, a second-year budget surplus or deficit shall be deemed “significant” if it exceeds the greater of one percent of the annual residential rent roll or the amount of the requirement for funding the contingency reserve in the second year for the budget cycle.

9 NYCRR §1728-1.1(c)(3).  The fact that, in our case, the changes in economic conditions occurred prior to DHCR making an initial rent determination rather than after it has done so is a distinction without a difference.  The point of the law is that a rent determination based on year-old projections that are no longer accurate is invalid and must be corrected.  At Westview, under 9 NYCRR §1728-1.1(c)(3), a change in operating costs of between $60,000 and $70,000 would be deemed “significant” enough to trigger a rent determination correction – something the incontrovertible, drastic drop in energy costs over the past year exceeds unto itself.  In point of fact, this drop in energy costs directly translates into a need for 8% less rent from Westview’s tenants.
To provide further details on how changed economic conditions effect Westview’s BRD, I have attached a letter dated December 19, 2008 from Westview Taskforce, Inc.’s accountant.  I did not forward you the accountant’s letter earlier because it also addressed an untimely owners’ submission you agreed to ignore.

Consistent with the intent of the law, and to ensure the accuracy and appropriateness of DHCR’s final determination of Westview’s BRD, the BRD process must be re-opened to allow Westview’s owners and tenants to provide DHCR with updated, accurate economic projections.  These new submissions would not supplant the tenants’ and owners’ earlier BRD submissions, but rather would augment them.  And consistent with standard BRD procedures, once both of thee new submissions have been provided to DHCR, a second BRD hearing should be held in which each parties’ projections can be presented and discussed, and new community input received.  While this would admittedly take a little time, the objective of all parties involved in this BRD – the owners, the tenants and DHCR alike – must above all else be to ensure that DHCR is capable of arriving at a well-informed rent determination.

Rushing to make a wrong decision is the very definition of imprudence.  Such is especially the case here, where no real urgency exists.  Westview has approximately $1,000,000 in its reserve fund and is not facing an operating deficit.  Furthermore, for DHCR to take action on Westview’s BRD before gathering updated, accurate information would cause irrevocable harm to Westview’s tenants.  Resolving a BRD based upon information that is clearly out-of-date and, as a consequence, grossly exaggerates the costs Westview faces over the next two years, would be the height of irresponsibility.  I cannot imagine DHCR would choose to proceed under such circumstances, especially when such a simple remedy – requesting the owners and tenants re-submit their budget projections and holding a second BRD hearing – is readily available.

I look forward to hearing back from you and to working with you to ensure that DHCR has the most up-to-date and accurate financial projections at its disposal when it determines if rents at Westview should be raised, retained or lowered over the next two years.






Sincerely,







Chad Marlow

Enclosure
CC:
Hon. Deborah VanAmerongen, Commissioner, DHCR

Hon. David Paterson, Governor


Hon. Carolyn Maloney, Member of Congress


Hon. Jose M. Serrano, State Senator


Hon. Micah Kellner, Assembly Member


Hon. Jessica Lappin, City Council Member
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